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FOREWORD

This L.eave Handbook is a tool that both employees and supervisors can use to better
understand the complexities of the various types of leave available to federal employees
from annual and sick leave, to court, military and excused absence. The Handbook,
based on existing laws and regulations, establishes leave policy for the U.S. Customs
and Border Protection (CBP) and provides guidance and procedures for using and
administering leave.

This Handbook also includes information on the Family and Medical Leave Act under
Chapter 4, which supercedes HB 51600-01, “Family and Medical Leave Act (FMLA) of
1993" dated October 1994,

We will issue periodic updates as needed whenever the leave policy or regulations
change. For more details, or if you have questions, please contact your servicing Labor
and Employee Relations Specialist.

Assistant Commissioner
Human Resources Management
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Chapter 1
Overview:

1. Overview

This Handbook provides current information about the federal leave program as it
applies to U.S. Customs and Border Protection (CBP) employees and supervisors. Itis
organized into separate chapters, each addressing a different category of leave.

Additional sources of information are in the Supervisor's Desk Top Reference Guide.
Information concerning the actual recording of leave is provided in the Payroll
Handbook and the Customs and Border Protection Overtime and Scheduling System
(COSS). Questions regarding leave use should be directed to your servicing Labor and
Employee Relations Specialist. - '

2. References

The statutory and regulatory authorities for ieave administration are contained in Title 5,
United States Code {USC) Chapter 63, Title 5, Code of Federal Regulations (CFR) Part
630, and the Family and Medical Leave Act.

3. Employees Covered

Generally, all employees earn annual leave except those in an intermittent and when-
actually-employed status who do not work a full-time schedule in a pay period, as well
as consultants and Presidential appointees.

4. Delegations of Authority to Approve/Disapprove Leave

The delegation of authority varies throughout the offices and locations in CBP,
depending on both the type and amount of leave requested. Employees should submit
their leave request(s) to their immediate supervisor, who will either approve/disapprove
the request(s) or forward them to the official with the delegated authority to act on the
request(s). : '

5. Bargaining Unit Information

CBP bargaining unit employees are covered by the terms of their respective negotiated
agreements. Where there are differences between the provisions of this Handbook and
those found in the negotiated agreements, the provisions of the negotiated agreements
will govern bargaining unit employees.



Chapter 2
Annual Leave

1. Purpose and Accruals

Annual leave is a period of approved absence from work with pay. Annual leave may
be used for vacations, rest and relaxation, and for attending to personal business or
emergencies. An employee has a right to take accrued annual leave and to schedule
the time when annual leave may be taken, subject to the right of the supervisor, based
on mission requirements. Supervisors have the discretion to cancel previously
approved annual leave because of mission reguirements.

Full-time employees assigned to an 80-hour tour of duty shall earn and be credited with
annual leave for each full biweekly pay period in accordance with 5 U.S.C. 6303 as
follows:

Years of Service All other pay periods Last pay period of
the calendar year

Upto3 4 hours 4 hours

3to15 & hour 10 hours

15/over 8 hours 8 hours

For part-time employees and employees on uncommon tours of duty, leave is accrued
on a prorated basis,

2. Requesting Annual Leave

Except for emergencies, annual leave should be scheduled in advance, in writing, and
approved by the supervisor. The Office of Personnel Management (OPM) Form 71,
“Request for Leave or Approved Absence” (paper or electronic), is the acceptable and
recommended format for requests for annual leave and is found at Appendix A.

In emergency situations, an employee must contact his/her supervisor (or designated
alternate) about the emergency. In general, the supervisor should be notified as soon
as possible, but no later than one hour after the time in which the employee is
scheduled to report for duty. At the time the emergency request for annual leave is
made, the supervisor will advise the employee as to whether the request for leave is
approved. [f the supervisor is not available, the employee should ieave a message with
a telephone number where he/she can be reached.

Failing to follow established procedures for requesting leave may result in d isapproval
of an employee’s leave request and being charged as absent without leave (AWOL).



3. Advanced Annual Leave

Employees may be advanced annual leave when they have exhausted their accrued
annual leave; however, advanced annual leave is not an entittement. The number of
hours of annual leave that may be advanced is limited to the number of hours that the
employee will accrue by the end of the current leave year. Supervisors may grant
advanced annual leave if there is a reasonable expectation that the employee will
accrue/repay such leave. An empioyee shall not be advanced:

A. Leave earned while serving under an initial temporary appointment.

B. More leave than he/she will eamn during the term of a successive temporary
appointment.

C. More leave than he/she will earn prior to the anticipated date of separation or
retirement when it is known that an employee will retire or separate from Federal
service within the leave year.

In most cases, when an employee who is indebted for advanced annual leave
separates from federal service, he/she is required to repay the amount of advanced
leave for which he/she is indebted.

Requests for advanced annual leave must be made in writing using the OPM Form 71
(paper or electronic).

4. Annual Leave Ceilings

The maximum annual leave that may be carried over into the new leave year is as
follows:

Employees Stationed within the United 30 days (240 hours)

States

Employees Stationed overseas and 45 days (360 hours)
entitied to home leave

Members of the Senior Executive 90 days (720 hours)
Service

Any accrued annual leave in excess of the maximum allowed by law, commonly
referred to as “use or lose” leave, will be forfeited at the end of the leave year, Forfeited
annual ieave may only be restored under the provisions of 5 USC 6304(d).

Once employees stationed overseas have returned to duty in the United States, the
maximum annual leave accumulation is 30 days (240 hours) or the amount carried over
from the previous leave year, whichever is greater, not to exceed 45 days (360 hours).

5. Restoration of Annual Leave

To avoid forfeiture, both supervisors and employees shouid make every effort to assure
that annual leave is scheduled for use during the year so as to avoid significant
accumulations of “use or lose” leave near the end of the leave year. Annual leave may



not be substituted for sick ieave previously granted and documented where the
substitution is solely for the purpose of avoiding forfeiture of annual leave.

~ Annual leave requested and approved in writing before the start of the third biweekly
pay period prior to the end of the leave year and subsequently canceled by
management and forfeited may be restored under the following circumstances:

A. Exigencies of the Public Business. The exigency must have been of such
importance and duration as to prevent the use of annual leave which was
scheduled in advance before the end of the leave year.

B. Sickness. The period of sickness must have interfered with the usage of
scheduled annual leave, and must have occurred or continued so late in the
leave year that annual leave could not be rescheduled to avoid forfeiture.

C. Administrative error.

6. Pﬁo_cedures for Requesting Restoration of Annual Leave

Regquests to restore forfeited annual leave may be made after the start of each new
leave year and guidance addressing this process will be distributed at that time. An
employee's written request for restoration of annual leave should include the following:

A. Evidence that the leave was approved before the cutoff date and subseqguently
canceled, and reason(s) for cancellation. An OPM Form 71 is acceptable.

B. The reason(s) why the annual leave could not be rescheduled.

C. Any pertinent documentation, such as medical certification, supportlng a request
to restore the forfeited leave.

All requests must be processed through the employee’s supervisor. A designated
agency official will review the documentation in support of each case before approving
the restoration of annual leave. All approved requests and supporting documentation
will be forwarded to the Payroll Branch.

7. Use of Restored Annual Leave

Restored annual leave must be scheduled and used not later than the end of the leave
year ending 2 years after:

A. The date fixed as the termination date of the exigency which resulted in forieiture
of the annual leave;

B. The date of restoration of the annual leave forfeited because of administrative
error; or

C. The date the employee is determined to be recovered and able to return to duty if
the leave was forfeited because of illness.



Restored annual leave is not added to the employee’s current annual leave balance, but
is kept in a separate account. Any restored leave unused at the expiration of the 2-year
period is forfeited with no further right to restoration.



Chapter 3
Sick Leave

1. Purpose and Accruals

Sick leave is a period of approved absence with pay from work and may be used for
personal medical needs, to provide general care for a family member, provide care to a
family member with a serious health condition, make funeral arrangements for a family

member, and for adoption-related purposes.

Full-time employees assigned to an 80-hour tour of duty eam 4 hours of sick leave for
each full biweekly pay period in accordance with 5 USC 6307. Pari-time employees
eamn 1 hour for each 20 hours in a pay status. There are no limits on the amount of sick
Ieave that can be carried over into a new leave year.

2. Sick leave for Personal Medical Needs

An employee may use sick leave when he/she:

A ls lncapacnated for the performance of duties by physical or mental  illness,
injury, pregnancy, or childbirth;

B. Receives medical, dental, or optical examination or treatment; or
C. Would, as determined by the health authorities having jurisdiction or by a hea]th

care provider, jeopardize the heaith of others by his or her presence on the job
because of exposure to.a communicable disease.

3. Sick Leave for Family Care or Bereavement Purposes

Employees may use a total of up to 104 hours (13 days) of sick leave (subject to the
balance requirements outlined below) each leave year to:

A. Provide care for a family member who is incapacitated as a result of physical or
mental illness, injury, pregnancy, or childbirth;

B. Provide care for a family member as a result of medical, dental, or optical
examination or treatment; or

C. Make arrangements necessitated by the death of a family member or attend the
funeral of a family member.

A full-time employee may use the first 40 hours of accrued sick leave each leave year
for these purposes. Up to an additional 64 hours of accrued sick leave may be used
each leave year only if the employee maintains a balance of at least 80 hours of sick
leave in his/her account at all times. Part-time employees are also covered, but the
hours available under this provision are prorated. Supervisors may advance only the
first 40 hours of sick leave (or the proportional amount for a part-time employee) when



an employee is requesting advanced sick leave for family care or bereavement
purposes. Supervisors are not authorized to advance any sick leave for the purpose of
meeting the requirement to maintain an 80-hour balance.

“Family member” is defined as:

A. Spouse, and parents thereof;

B. Children, including adopted children, and spouses thereof;
C. Parents; _

D. Brothers and sisters, and spouses thereof; and

E. Any person related by blood or affinity whose close relationship with the
employee is the equivalent of a family relationship.

4. Sick Leave to Care for a Family Member with a Serious Health Condition

Employees may use a total of up to 480 hours (12 weeks) of sick leave each leave year
to care for a family member with a serious health condition. If an empioyee previously
has used any portion of the 104 hours (13 days) of sick leave for general family care or
bereavement purposes in a leave year, that amount must be subtracted from the 480
hour entitlement.  Stated another way, an employee may not use more than a total of
480 hours of sick leave each year for all family care/bereavement needs.

The same limitations apply to the use of sick leave to care for a family member with a
serious health condition as apply to the use of sick leave for general family care or
bereavement purposes. A full-time employee may use the first 40 hours of sick leave
each leave year for these purposes without regard to his/her remaining sick leave
balance. If the employee requests additional sick leave, he/she must maintain a
balance of at least 80 hours (10 days) of sick leave in his/her account in order for the
-supervisor to approve the request, :

Serious Health Condition: The term "serious health condition” has the same meaning as
- used in regulations for administering the Family and Medical Leave Act of 1993 (FMLA)
— see Chapter 4. That definition includes such conditions as cancer, heart attacks,
strokes, severe injuries, Alzheimer's disease, pregnancy, and childbirth. The term
"serious health condition” is not intended to cover short-term conditions for which
treatment and recovery are very brief. The common cold, flu, earaches, upset stomach,
headaches (other than migraines), routine dentai or orthodontia problems, etc., are not
serious health conditions unless complications arise. The supervisor may require
medical certification of a family member's serious health condition. The Department of
Labor Form WH-380, Certification of Health Care Provider, may be used for this
purpose and is found at Appendix B.

5. Sick Leave for Adoption

The amount of sick leave which an employee may use in the adoption process is limited
only by the amount of accrued sick leave available to the adoptive parent and the hours



which can be supported as adopted-related. Sick leave may be approved for
appointments with adoption agencies, social workers, and attorneys; any court
proceedings and required travel; any periods of time the adoptive parents are ordered
or required by the adoption agency or by the court to take time off from work to care for
the adopted child; and any other activities necessary to allow the adoption to proceed.
Adoptive parents who voluntarily choose to be absent from work to bond with an
adopted child may not use sick leave for this purpose; however, they may request
annual leave or leave without pay.

6. Requesting Sick Leave

Routine or Non-emergency Medical Appointments: Sick leave for routine or non-
emergency medical examinations should be requested in advance, in writing, and
approved by the supervisor. The Office of Personnel Management (OPM) Form 71,
“Request for Leave or Approved Absence” (paper or electronic), is the acceptable and
recommended format for requests for sick leave and is found in Appendix A.
Employees should check the appropriated “Purpose” box that describes the need for
sick leave. A supervisor may deny sick leave for routine appointments if approving the
employee’s request would adversely impact mission requirements.

Unscheduled Sick Leave: The employee is responsible for contacting his/her
supervisor (or designated alternate) about the need for unscheduled sick leave as soon
as possible, but no later than one hour after the time in which the employee is
scheduled to report for duty. If the supervisor is not available, the employee should
leave a message with a telephone number where he/she can be reached.

The employee should submit a completed OPM Form 71 (paper or electronic) to his/her
supervisor immediately upon return to duty, and is responsible for providing
administratively acceptable evidence to support his/her request for sick leave, as
required by the supervisor. If an employee fails to provide administratively acceptabie
evidence, supervisors may deny the request for sick leave and charge the employee as
absent without ieave (AWOL).

7. Administratively Acceptable Evidence

Self-certification: In most cases of short-term absences, an employee’s statement that
he/she has a legitimate reason for using sick leave (e.g., one's own or a family
member’s medical condition) can be sufficient and provides the administratively
acceptable evidence required.

Medical Certificate: In cases where a supervisor believes that an employee is abusing
his/her sick leave or in cases where the employee's absence exceeds 3 consecutive
work days, the supervisor may require the employee to furnish a medical certificate
before approving the sick leave request. The medical certificate is a written statement
signed by a registered, practicing physician or other practitioner certifying to the
employee's own or a family member's medical condition and/or treatment, the period of
incapacitation, as well as verification of when the employee can return to duty.




Extended Absences: For more prolonged absences, a supervisor may request more
extensive medical information from an employee’s heaith care provider including, but
not limited to, diagnosis, clinical findings, prognosis, estimated return to duty date, and
any necessary restrictions.

8. Advanced Sick Leave

Supervisors may approve up to 240 hours of advanced sick leave in a leave year for an
employee’s medical emergency or for purposes related to adoption of a child.
Supervisors may advance a maximum of 40 hours of sick leave for family care or
bereavement purposes (see Sections 3 and 4 of this Chapter). In addition, approval of
advanced sick leave is subject to the following limitations:

A. The amount of sick leave advanced may not exceed the amount fequired to
cover the documented period for which the advanced sick leave is requested.

B. Advanced sick leave shall not be granted to an employee under. leave restriction.

C. Advanced sick leave is not appropriate for short periods (less than 5 days) of
absence due to the employee’s or the employee's family member’s minor
ilinesses or for medical appointments to treat minor ilinesses.

D. The amount of sick leave which may be advanced to full-time employees serving
under probationary or trial period (during their first year) normally should not
-exceed the amount which will be eamed during the remainder of the first year.
An exception to this provision may be authorized when there is reasonable
expectation that the employee's service will continue beyond the probationary or
trial period. '

E. The total amount of sick leave that may be advanced to an employee serving
under a limited appointment, or one expiring on a certain date, may not exceed
the amount that he/she will earn during the remaining period of the appointment.

F. Advanced sick leave shall not be granted to an employee when it is known that
he/she does not intend to return to duty or when available information indicates
that his/her return is only a remote possibility (Comp. Gen. Decision B-166032,
dated April 17, 1969).

G. Advanced sick leave will not be granted to an émployee who has filed an
application for disability retirement.

H. Advanced sick leave will not be granted to an employee who has indicated an
intention of resigning for disability. '

Request for Advanced Sick Leave

Each application for advance sick leave must be submitted in writing using the OPM
Form 71 (paper or electronic), and must be supported by acceptable medical
certification.

When the employee is requesting advanced sick leave due to incapacitation, the
_ medical certificate must provide information necessary to enable the supervisor to make



a decision. Documentation must include a diagnosis, a prognosis and an estimate of
the date of full or partial recovery of the employee.

When the employee is requesting advanced sick leave to care for a family member, the
medical certificate must provide information necessary to enable the supervisor to make
a decision. Documentation must certify that:

A. The family member requires psychological comfort and/or physical care, or;

B. The family member would benefit from the employee's care or comfort, and;
C. The period of time the employee is needed to care for the family member.

9. Misuse / Abuse of Sick Leave

Employees are responsible for requesting and using sick leave in accordance with the
provisions of this Handbook and the regulations governing sick leave. Supervisors are
responsible for monitoring their employees’ use of sick leave and taking appropriate
action in cases of sick leave abuse. Supervisors should contact their servicing Labor
and Employee Relations (LER) Specialist for advice and assistance in correctmg sick
leave abuse.
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Chapter 4
Family and Medical Leave Act

This Chapter supersedes Customs Handbook $1600-01, “Family and Medlcal Leave Act
- (FMLA) of 1993” dated October 1994,

1. Purpose and Entitlement

The Family and Medical Leave Act (FMLA) entitles eligible federal employees to take
leave without pay (LWOP), or to substitute appropriate accrued paid leave, forup to a
total of 12 administrative workweeks during a 12-month period for certain family and
medical needs. FMLA is intended to allow employees to balance their work and family
life by taking unpaid leave for the following medical reasons:

A. Birth of a son or daughter of the employee and the care of such son or daughter;

B. Placement of a son or daughter with the employee for adoption or foster care;

C. Care of an employee’s spouse, child under 18 years of age, or parent who has a
serious health condition; or

D. Serious health condition of the empioyee that makes the employee unable to
perform the essential functions of his or her position.

The 12-month period begins on the date the employee first takes leave under FMLA.
An employee is not entitled to another 12 weeks of FMLA leave until the previous 12-
month period ends and an event or situation that entitles the employee fo another
period of FMLA leave occurs.

2. Eligibility

Most employees who have completed 12 months of civilian service with the government
are eligible under Titie Il of FMLA, which is regulated by the Office of Personnel
Management at 5 CFR 630 Subpart L. The service need not be recent or consecutive.

An employee serving under a temporary appointment with a time limitation of one year
~ orless, and intermittent employees are excluded from FMLA coverage.

3. Definitions

Serious health condition means an iliness, injury, impairment, or physical or mental
condition that involves:
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A. Period of incapacity or treatment in connection with or consequent to inpatient
care in a hospital, hospice, or medical care facility; or

B. Condition that results in incapacity _fequiring an absence of more than 3
consecutive calendar days involving continuing treatment by a health care

provider; or

C. Continuing treatment/supervision by a health care provider for a chronic or long-
term condition that, if not treated, would likely result in incapacity of more than 3
consecutive calendar days.

Serious health condition does not include routine physical, eye, or dental examinations;
a regimen of continuing treatment that includes the taking of over-the-counter
medications, bed-rest, exercise, and other similar activities that can be initiated without
a visit to the health care provider; a condition for which cosmetic treatments are
administered, unless inpatient hospital care is required or unless complications develop;
or an absence because of an employee's use of an illegal substance, unless the
employee is receiving treatment for substance abuse by a health care provider or by a
provider of health care services on referral by a health care provider. Ordinarily, unless
complications arise, the common cold, the flu, earaches, upset stomach, minor ulcers,
headaches (other than migraines), routine dental or orthodontia problems, and
periodontal disease are not serious health conditions. Sick leave is appropriate in these
circumstances. ' :

Allergies, restorative dental or plastic surgery after an injury, removal of cancerous
growth, or mental iliness resulting from stress may be serious health conditions only if -
such conditions require inpatient care or continuing treatment by a health care provider.

Health Care Provider is a licensed Doctor of Medicine or Doctor of Osteopathy; a health
care provider recognized by the Federal Employees Health Benefits Program; a
Christian Science practitioner listed with the First Church of Christ, Scientist, in Boston,
Massachusetts; or a Native American, including an Eskimo, Aleut, and Native Hawaiian,
who is recognized as a traditional healing practitioner.

4. Requesting Leave Under FMLA

An employee who wishes to invoke his/her leave entitiement under FMLA will complete
the Office of Personnel Management (OPM) Form 71, “Request for Leave or Approved
Absence” (paper or electronic), which is the acceptable and recommended format for
requests for sick leave and is found in Appendix A. Employees will check the
appropriate box on the OPM Form 71 that describes the need for FMLA and attach
administratively acceptable documentation supporting the need for leave. When
possible, an employee must provide notice of his/her intent to take leave under FMLA
not less than 30 days before leave is to begin. In medical emergencies, an employee
must provide notice as soon as practicable.

An employee may not retroactively invoke his/her entitlement to leave under FMLA.
However, if an empioyee and his/her personal representative (if any) are physically or
mentally incapable of invoking the employee's entitlement to FMLA leave during the
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entire period the employee is absent from work for a FMLA-quailifying purpose, the
employee may retroactively invoke hisfher FMLA entitlement within 2 workdays of
returning to duty. The employee must provide medical documentation addressing
hisfher incapacitation and documentation acceptable to CBP explaining the inability of
his/her representative to contact CBP during the entire absence to invoke FMLA leave.

- Supervisors will not place an employee on FMLA leave unless the supervisor has
obtained confirmation from the employee of his/her intent to invoke entitlement to FMLA
leave.

5. Administratively Acceptable Documentation

Each request for leave under FMLA must be supported by written medical certification
issued by the health care provider of the employee or the health care provider of the
spouse, son, daughter, or parent of the employee. Certification of Health Care Provider,
Form WH-380, from the U.S. Department of Labor, should be used by employees to
satisfy this mandatory requirement to furnish a medical certification from a health care
provider. A copy of form WH- 380 is found at Appendix B. -

Employees must provide the medical certification no later than 15 calendar days after
the request for FMLA leave. If, due to circumstances beyond an employee’s control, the
medical certification is not available within 15 calendar days, the employee must submit
it no later than 30 calendar days after the request for FMLA leave. Supervisors may
waive the requirement for an additional medical certificate in a subsequent 12-month
period if the FMLA leave is for the same chronic or continuing health condition.

The written medical certification shall inciude :

A. The date the serious health condition. commenced;

B. The probable duration of the serious health condition or specification that the
serious health condition is a chronic or continuing condition with an unknown
duration and whether the patient is presently incapacitated and the likely duration
and frequency of episodes of incapacitation,

C. The appropriate medical facts within the knowledge of the health care provider
regarding the serious health condition, including a general statement as fo the
incapacitation, examination, or treatment that may be required by a health care
provider; and

D. Certification for intermittent leave, for planned medical treatment, the dates
(actual or estimates) on which such treatment is expected to be given, the
duration of such treatment, and the period of recovery, if any, or specification that
the serious health condition is a chronic or continuing condition with an unknown
duration and whether the patient is presently incapacitated and the likely duration
and frequency of episodes of incapacity.

When the employee is requesting FMLA leave for a personal medical need, certification
will state that the employee is unable to perform one or more of the essential functions
of his/her position or requires medical treatment for a serious health condition. The
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health care providers determination of incapacitation is based on written information
provided by CBP on the essential functions of the employee's position or, if not
provided, discussion with the employee about the essential functions of his or her
position,

The written medlcal certification when providing care fo a family member shall also
include: .

A. A statement from the health care provider that the spouse, son, daughter, or
parent of the employee requires psychological comfort and/or physical care;
needs assistance for basic medical, hygienic, nutritional, safety, or transportation
needs or in making arrangements to meet such needs; and would benefit from
the employee's care or presence; and

B. A statement from the employee on the care he or she will provide and an
estimate of the amount of time needed to care for his/her spouse, son, daughter,
or parent.

The medical information on the certification shall relate only to the serious health
condition for which the current need for FMLA leave exists. Supervisors may not
require any personal or confidential information in the written medical certification other
than that required above. If an employee submits a medical certification signed by the
health care provider that addresses all the required elements, the supervisor may not
request new information from the health care provider during the period of FMLA leave.
However, a health care provider representing CBP may contact the health care provider
who completed the medical certification, with the employee's permission, for purposes
of clarifying the medical certification.

The employee invoking FMLA leave for adoption purposes must provide acceptable
documentation when taking leave for appointments with adoption agencies, social
workers and attorneys, court proceedings, required travel and other activities necessary
to allow the adoption to proceed.

6. Provisional Approval

If an employee requesting FMLA leave is unable to provide the requested medical
certification before the leave begins, or if the supervisor questions the validity of the
-medical certificate provided and the medical treatment requires the leave to begin,
supervisors will grant provisional FMLA leave pending receipt of final written medical
certification. If an employee fails to provide the required medical certification,
supervisors may charge the employee as absent without leave (AWOL) or permit the
employee to request that the provisional FMLA leave be charged as leave without pay
{(LWOP) or annual leave, as appropriate.

7. Intermittent FMLA Leave

FMLA leave taken under items 1.A. or 1.B. above may be taken on an intermittent basis
if the employee so requests, and if the supervisor determines that such a schedule will
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not adversely impact the accomplishment of the mission. FMLA leave under items 1.C.
or D. may be taken on an intermittent basis or on a reduced leave schedule {employee’s
usual number of hours of regularly scheduled work per work day is reduced), only when
medically necessary to care for a seriously ill family member or for the serious health
condition of the employee.

8. Substituting Paid Leave

An employee may elect to substitute annual leave and/or sick leave, consistent with
current laws and OPM's regulations for using annual or sick leave, for any unpaid leave
under the FMLA.

The employee who elects to substitute paid leave for FMLA leave must notify his/her
supervisor of that election prior to the date the leave begins. An employee may not
retroactively substitute paid leave for unpaid FMLA leave.

9. Job Benefits and Protection

Upon return from FMLA leave, an employee must be returned to the same position or to
an equivalent position with equivalent benefits, pay, status, and other terms and
conditions of employment. An empioyee who takes FMLA leave is entitled to maintain
health benefits coverage. An employee on unpaid FMLA leave may pay the employee
share of the premiums on a current basis or pay upon return to work. .
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Chapter 5
Leave Without Pay

1. Definition

Leave without pay (LWOP) is an approved temporary absence from duty, in a nonpay
status, requested by the employee. The term does not cover a suspension, furlough, an
absence for which leave has not been approved (absent without leave or AWOL), or
nonpay status during hours or days for which an employee would be compensated on
an overtime basis.

2. Requesting LWOP

Except for emergencies, LWOP should be scheduled in advance, in writing, and be

approved by the supervisor authorized to approve such a request. The Office of

Personnel Management (OPM) Form 71, “Request for Leave or Approved Absence”

(paper or electronic), is the acceptable format for requesting LWOP and is found at

- Appendix A, Requests for LWOP of over 30 days must be documented with a Request
for Personnel Action, SF-52, either in a paper or electronic version. The reason{s) for
the LWOP must be indicated on the SF-52. :

Requests for LWOP must include an explanation of circumstances surrounding the
request, and a medical certificate if the absence is for health reasons. An acceptable
medical certificate must be a statement from the physician or other licensed health care
practitioner indicating the need for the absence and the prognosis of the employee's
ability to return to work at the end of the period of LWOP.

3. Granting LWOP

The granting of LWOP is a matter of supervisory discretion except for the following
specific circumstances:

A. The Family and Medical Leave Act of 1993 (FMLA) provides covered empioyees
with an entitlement to a total of up to 12 weeks of unpaid leave (LWOP) during
any 12-month period for certain family and medical needs (see Chapter 4).

B. The Uniformed Services Employment and Reemployment Rights Act of 1994
(USERRA) provides employees with an entitlement to LWOP for military training
or active duty for members of the Reserves or National Guard, who are not
entitled to, or have exhausted their military leave.

C. An employee who is a disabled veteran and presents an official statement from a
medical authority that medical treatment is required in connection with the
disability is entitled to LWOP. The employee must give prior notice of the period
during which absence for treatment will occur.
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