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L PURPOSE

The primary purpose of this program is to provide an alternative procedure for the
resolution of EEO complaints, while guaranteeing due process in the regulatory and legal
arenas to all parties involved. This program is specifically intended to assist parties in
developing a mutually agreeable resolution by being actively involved in the
problem-solving and resolution efforts. The ADR program is not a substitute for the EEQO

complaint process; rather, it is another option offered to the complainant/aggrieved
person.

L. OBJECTIVES
The objectives of this program are to:

« Make the ADR program available for both the pre-complaint (informal) and
formal complaint process.

» Resolve disputes at the earliest possible stage.
¢ Expedite the processing of complaints.
» Reduce the costs associated with complaint processing.

e Provide a non-adversarial process where the parties are afforded the
opportunity to resolve EEO disputes.

+ Enhance the overall morale and cooperation of employees, supervisors, and
managers.

» Provide an environment that facilitates open communications.
* Maintain confidentiality.
e Provide a program that is fair and impartial.

il REFERENCES

e Title 29 Code of Federal Regulations (CFR) Part 1614, Federal Sector Equal
Employment Opportunity effective November 9, 1999.



e Administrative Dispute Resolution Act of 1996.

e Executive Order 13087, dated May 28, 1998, Further Amendment to Executive
Order 11478, Equal Employment Opportunity in the Federal Government.

o Commissioner's Memorandum on Equal Employment Opportunity Alternative
Dispute Resolution Program dated February 23, 1999

ROLES AND RESPONSIBILITIES
A. DIRECTOR, EEO

Provides leadership, guidance, management and oversight of the INS EEO ADR
program in accordance with all applicable laws, rules, regulations, and policies.

B. EEO ADR Program Coordinator

Under the supervision of the EEO Director, administers all aspects of the Service-
wide ADR program, including:

e Providing administrative support for the ADR program.

» Preparing evaluation reports in accordance with ADR program procedures.

¢ Ensuring the availability of properly trained mediators and co-mediators.

¢ Maintaining a tracking system for ADR cases.

C. Regional/HQ EEO ADR Intake Counselor

An EEO Counselor (hereinafter referred to as “Intake Counselor”) who is
designated by the responsible EEO Manager to coordinate the ADR program for a
given area, and whose duties include:

e Explaining ADR and traditional EEO complaint procedures.

» Maintaining EEO case files during ADR processing.

e Coordinating ADR requests (formal and informal complaints) and the
scheduling of mediation.



e Notifying the Designated Management Official of the election to mediate.

e Appointing mediators to handle ADR cases.

o Ensuring that the proper forms are completed.

e Inthe event the informal complaint is not resolved through ADR, issuing the
notice of right to file and counseling report, and providing the formal complaint
form (DOJ-201A) to the complainant.

D. Mediator

A trained neutral third party (professional, shared neutral, collateral duty) with no

vested interest in the outcome of the dispute (assigned by the Intake Counselor)

who assists parties in resolving EEO-related disputes using the following

procedures:

Follows accepted ethical standards of the mediation profession.

e Explains the mediation process to all participants.

¢ Advises participants of the benefits of mediation and settlement and that
settlement of disputes is purely voluntary on the part of all parties.

» Coordinates the time, date, and location of mediations with relevant parties.
* Notifies Intake Counselor of possible conflict of interest.
» Facilitates dialogue between mediation participants.

» Aids participants in reaching, drafting, and finalizing mutually satisfactory
settlement agreements in EEO disputes.

e Ensures that all participants are provided a legible copy of the final settlement
agreement.

e Keeps the Intake Counselor updated with regard to the progress of mediations.

e Submits all required paperwork to the Intake Counselor within three (3)



workdays of completion of mediation session. Documents include
Confidentiality Agreement (Appendix B), Certification of Mediation Form
(Appendix C), and Settlement Agreement (Appendix D), if settlement is
reached.

e Completes mediation within the 90-day timeframe required by the Equal
Employment Opportunity Commission.

e Distributes Program Feedback Report (Appendix E) to all participants at the
conclusion of the mediation session.

+ Reminds participants that mediation is a CONFIDENTIAL process, and
ensures that the confidentiality statement is signed by all participants. Also
reminds participants that mediators cannot be required to testify and that all
mediator notes will be destroyed after the conclusion of mediation.

» Advises, assists, and evaluates mediator-trainees during mediation sessions.

E. Mediator-trainee

An INS employee (collateral duty) designated by management or the union who is
in the process of qualifying as an Agency-approved mediator.

e Works at the direction of the mediator to facilitate the mediation process.

F. Co-mediators

A team of mediators trained as neutral third parties with no vested interest in the
outcome of the dispute who assist parties in resolving EEO-related disputes using
the following procedures:

e Together, perform all the responsibilities of mediators as defined in Section
IV.D.

G. EEO Counselor

A neutral party responsible for conducting informal inquiries into allegations of
discrimination.

o Advises the parties of the availability of the EEO ADR program and



encourages participation in the program.

« Refers interested aggrieved persons and complainants to the EEO ADR Intake
Counselor.

» Conducts traditional EEO counseling for aggrieved persons that do not elect to
utilize the ADR program.

H. Designated management official (DMO)

A management official who has been designated by management to negotiate
with aggrieved persons or complainants and has authority to approve settlement
agreements.

o Completes the Confidentiality Agreement (Appendix B) and Certification of
Mediation Form (Appendix C) at mediation session and signs the Negotiated
Settlement Agreement (Appendix D), if settlement is reached.

* Notifies the appropriate Union as soon as possible of all mediations involving
formal complaints filed by bargaining unit employees, as well as all mediations
involving informal complaints filed by bargaining unit employees where the
employee has elected to have a Union representative present.

¢ Notifies mediator of management's representative prior to mediation.

¢ Notifies mediator of possible conflicts of interest.

e Coordinates logistical arrangements for mediation.

o Participates in mediation in good faith.

o Cooperates in resolution efforts and signs settlement agreement, if acceptable.

¢ Notifies the appropriate level of the Union, pursuant to the provisions of the
Negotiated Agreement, of any change(s) in conditions of employment and/or
any conflict(s) with any negotiated agreement(s) that would arise as a result of
enforcing the terms of any settlement agreement. (The Servicing Human

Resources Office [Labor Management Relations] can provide guidance
concerning such matters.)



» Notifies all parties and the Intake Counselor of the status and resolution of any
negotiations as described above.

¢ Carries out terms of negotiated settlement agreements.

e Submits compliance report to Intake Counselor within 30 days of completion.
. Aggrieved Person/Complainant

An aggrieved person is someone who has initiated an informal EEO complaint on
the basis of alleged discrimination because of race, color, religion, sex, national
origin, sexual orientation, age, physical or mental disabilities, and/or reprisal for
engaging in EEO activities. (An “informal EEO complaint” is any matter pursued
through the EEO process prior to the filing of a formal complaint.)

A complainant is someone who has filed a formal EEO complaint on the basis of
alleged discrimination because of race, color, religion, sex, national origin, sexual
orientation, age, physical, or mental disabilities and/or reprisal for engaging in
EEO activities.

Aggrieved person/complainant:

¢ Reviews ADR program plan and related materials prior to mediation session.

e Submits Request to Mediate Form (Appendix A) to Intake Counselor within
seven (7) workdays of receipt.

+ Notifies the mediator of representative, if any, prior to mediation.

o Notifies the mediator of possible conflicts of interest.

« Participates in mediation in good faith.

e Cooperates in resolution efforts and signs settlement agreement, if acceptable.

J.  Service Representative

An Agency attorney designated by management to advise management in EEO
matters.

o Represents the interests of the Agency in good faith.



K.

Provides advice and assistance to Designated Management Officials on the
negotiation of settlement agreements and attorney fees.

Union Representative

A person designated by the affected Union to represent its interests.

L.

The Union shall be given the opportunity to be represented (attend and
participate in good faith) in mediation sessions involving bargaining unit
employees in accordance with procedures outlined in Paragraph V.A.5. below.
(Note: As of this writing, the Federal Labor Relations Authority (FLRA) and
Equal Employment Opportunity Commission (EEOC) disagree as to whether or
not a mediation session is a formal discussion in which the Union has the right
to be present (under 5§ USC § 7114(a)(2)(a)). Furthermore, the FLRA has not
yet ruled on the question of whether a mediation session involving an informal
EEO complaint constitutes a formal discussion. At such time as these issues
are finally resolved, this provision shall be revisited within 120 days if it is
inconsistent with the final resolution.)

Promptly notifies the Designated Management Official of planned attendance
at EEO ADR mediation session prior to the mediation.

Signs Confidentiality Agreement (Appendix B) at mediation session.

EEO ADR Advisors

Employees with expertise in specific program areas impacted by an EEO ADR
settliement agreement, including, but not limited to: Human Resources, Finance,
EEO, and Field Operations.

Provide assistance in the development and implementation of settlement
agreements.

PROCEDURES

A.

General

1. Aggrieved persons/complainants may request to participate in the ADR
program at any time, subject to the provisions of 29 CFR Part 1614.



2. The pre-complaint processing period in such cases shall not exceed 90
days.

3. Aggrieved persons/complainants may withdraw from participation in the
ADR program at any time.

4. When an ADR request is approved by the Intake Counselor, participation by
management is required.

5. All parties are entitled to representation during all phases of the ADR
process. Each party at the mediation session is entitled to one representative:

a. The Designated Management Official may be accompanied by one
representative.

b. The aggrieved person/complainant may be accompanied by one
representative.

c. If the mediation session involves only informal complaints filed by a
bargaining unit employee, the employee is entitled to have one
representative as noted in 5.b. above. The employee may also elect to
have one union representative present.

d. If the mediation session involves formal complaints filed by a bargaining
unit employee or a combination of formal and informal complaints, the
Union is entitled to have one representative present (under S USC Section
7114 (a)(2)(a)). (When the personal representative of the aggrieved
person/complainant is a Union official, the Union is entitled to have a
separate representative present to represent its institutional interests.)

6. Under 29 C.F.R. 1614.605, aggrieved persons/complainants and
representatives who are INS employees have the right to a reasonable amount
of official time to prepare for and participate in EEO ADR proceedings. Union
representatives participating in mediation sessions are also entitled to a
reasonable amount of official time for preparation and participation therein.
Employees must request the use of official time from their supervisor in
advance. Disagreements as to what is “reasonable” time are resolved by an
appropriate management official in consultation with the servicing EEO office.
Employees who are dissatisfied with such decisions may pursue the matter
through any appropriate avenue of redress. For bargaining unit employees,






