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REQUEST FOR ORAL ARGUMENT

Jose Alonso Compean respectfully requests oral argument. The issues in
this case are significant and of public interest and argument would be a benefit to

the Court. Some are contentions of first impression.
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NO. 06-51489

UNITED STATES COURT OF APPEALS

FIFTH CIRCUIT

UNITED STATES OF AMERICA,
PLAINTIFF-APPELLEE

VS.
IGNACIO RAMOS and

JOSE ALONSO COMPEAN,
DEFENDANT-APPELLANTS

ON APPEAL FROM THE UNITED STATES
DISTRICT COURT FOR THE WESTERN
DISTRICT OF TEXAS (EL PASO DIVISION)

BRIEF OF APPELLANT
JOSE ALONSO COMPEAN

JURISDICTIONAL STATEMENT

Jurisdiction of this Court is invoked under Section 1291, Title 28, United
States Code, as an appeal from a final judgment of conviction and sentence in the
United States District Court for the Western District of Texas, El Paso Division,

entered on the docket October 19, 2006, and signed October 23, 2006. Notice of




Appeal was filed by appellate counsel on October 25, 2006, and by trial counsel

on October 19, 2006.

STATEMENT OF ISSUES PRESENTED FOR REVIEW

ISSUE NUMBER ONE

THE TRIAL COURT ERRED IN RESTRICTING
CROSS EXAMINATION WITH REGARD TO
ALDRETE-DAVILA’S DRUG DEALINGS
IMPAIRING APPELLANT’S RIGHT TO PRESENT
A DEFENSE.

ISSUE NUMBER TWO

IS IT A VIOLATION OF FIFTH AMENDMENT DUE
PROCESS PROTECTIONS TO APPLY 18 USC 924( ¢)
TO A PEACE OFFICER WHO FIRES HIS SERVICE
WEAPON IN THE LINE OF DUTY?

ISSUE NUMBER THREE

DOES THE TEN YEAR MANDATORY MINIMUM
SENTENCE REQUIRED BY SECTION 924(c)(1)(A)
(iii) VIOLATE EQUAL PROTECTION PRINCIPLES?

ISSUE NUMBER FOUR

THE JURY INSTRUCTION IN THE CIVIL RIGHTS
COUNT (18 U.S.C. 242) MISPLACED THE BURDEN
OF PROOF. WAS THIS PLAIN ERROR?

ISSUE NUMBER FIVE

WAS IT PLAIN ERROR THAT THE JURY INSTRUCTIONS
OMITTED KEY DEFENSE ELEMENTS REGARDING THE




CIRCUMSTANCES UNDER WHICH A PEACE OFFICER
MAY USE FORCE AND HOW THE JURY MUST EXAMINE
SUCH ISSUE?

ISSUE NUMBER SIX

IS THE EVIDENCE INSUFFICIENT TO SUSTAIN
THE VERDICT AS TO COUNT EIGHT?

ISSUE NUMBER SEVEN

IS THE EVIDENCE INSUFFICIENT TO SUSTAIN
THE VERDICT AS TO COUNT 10?

ISSUE NUMBER EIGHT

DID THE COURT REVERSIBLY ERR IN DECLINING
TO INSTRUCT THE JURY THAT TO CONVICT ON
COUNT TEN THERE MUST BE AN EXISTING RECORD,
DOCUMENT OR OTHER OBJECT?

ISSUE NUMBER NINE

IS THE EVIDENCE INSUFFICIENT TO SUSTAIN
THE VERDICTS IN COUNTS TWO, THREE AND
FIVE?

ISSUE NUMBER TEN

WERE THE VERDICTS IN COUNTS SIX, SEVEN
EIGHT, AND TEN TAINTED BECAUSE VIOLATIONS
OF BORDER PATROL POLICY WERE IMPROPERLY
BOOTSTRAPPED INTO CRIMINAL OFFENSES?




ISSUE NUMBER ELEVEN

WAS THE INDICTMENT AS TO COUNT FIVE
FUNDAMENTALLY DEFECTIVE FOR OMITTING
OR MISSTATING AN ELEMENT OF THE
STATUTORY OFFENSE?

ISSUE NUMBER TWELVE

IS THE CUMULATIVE EFFECT OF THE ERRORS
IN THIS TRIAL SUFFICIENT TO CAUSE DOUBT
ABOUT THE FUNDAMENTAL FAIRNESS OF THE
PROCEEDINGS BELOW?

STATEMENT OF THE CASE

Appellant Jose Alonso Compean (hereafter “Compean”) and co-appellant
Ignacio Ramos were charged with various offenses in a multi-count indictment.
Upon his not guilty plea, a jury convicted Compean on all but Count 1 (assault
with intent to commit murder) on March 8, 2006.
Guilty verdicts were returned on the following counts:
Count2:  Assault with a Dangerous Weapon. 18 U.S.C. §§ 7(3),
113(a)(6), and 2.

Count 3:  Assault Resulting in Serious Bodily Injury. 18 U.S.C. §§ 7(3),
113(a)(6), and 2.

Count 5:  Discharge of a Firearm in Relation to a Crime of Violence. 18
U.S.C. 924( c)(1)(A) (iii)and (D)(ii).
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Count 6: Tampering with an Official Proceeding. 18 U.S.C. §§ 1512
(e)(D).
Count 7:  Tampering with an Official Proceeding. 18 U.S.C. §§ 1512
(c)2).
Count8: Tampering with an Official Proceeding. 18 U.S.C. §§ 1512
(c)(2).
Count 10: Tampering with an Official Proceeding. 18 U.S.C. §§ 1512
(e)(D).
Count 11: Deprivation of Rights Under Color of Law. 18 U.S.C. § 242.
On October 19, 2006, the district court sentenced Compean to 24 months
concurrent imprisonment on Counts 2,3,6,7,8,10, and 11, and 120 months
imprisonment on Count 5, to be served consecutively to the other counts.

STATEMENT OF FACTS

On February 17, 2005, Border Patrol Agent Jose Compean (hereafter
Compean) was on patrol in the Fabens area near the Rio Grande at approximately
1:00 p.m., when he observed a white sedan on the Mexican side of the river, riding

low, as if the trunk was heavily loaded. 29 R 141-43!. Compean parked on the

! Reference herein is to the volume and page of the officially numbered record, to-wit:

(R_).




levee, where he observed two people coming out of the river on the Mexican side.
He observed marks in the river bed where something had been dragged out of the
river. Nearby was a van. When he heard surveillance sensors going off, Compean
gave a radio alert that the van was leaving the area, at a high rate of speed. 29 R
145-48.

Border Patrol Officer Oscar Juarez was patrolling nearby when he heard
about the van over the radio. 24 R 141. Juarez pursued the van into Fabens,
Texas, where he observed the van make a u-turn as he drove past. 24 R 157-58.
Juarez activated the emergency lights in pursuit of the van. A high speed chase
ensued where Juarez observed the van driver run red lights, fail to stop at a stop
sign and violate speed limits while traveling back South to Mexico.

Officer Ramos also pursued the van (in front of Juarez’ vehicle). The van
finally skidded into the levee, leaving skid marks. 24 R 166-70. Ramos parked
his cruiser behind the van. The driver fled the van and Juarez next observed him
wade the canal and jump out on the other side. 24 R 170-74. The van contained
over 700 pounds of marijuana. 26 R 273. Juarez observed Compean, on the far
side of the levee, confront the suspect with a shotgun. The man ran when he saw
Juarez, jumping across the canal at a point where Compean stood, blocking his

path. Compean attempted to hit the man with the shotgun, but missed, falling into




